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Abstract 
This thesis discusses three substantive problems of the concept of militant democracy – the 
idea that democrats have to restrict the democratic rights of those set on undermining the 
democratic system – which have become particular evident and problematic in light of recent 
developments in the nature of the typical antidemocratic threat. It will examine the increased 
difficulty of distinguishing between democratic and antidemocratic actors (1); the danger of a 
„Trojan Horse‟, an antidemocratic party that shows its true face only after it has already been 
elected into government (2); and the unsustainability of the so-called paradox of militant 
democracy, the paradox that arises when democrats seek to defend democracy by knowingly 
violating fundamental democratic principles (3). This paper presents a rough outline for a 
revision of militant democracy that can potentially overcome all these issues. Building on the 
idea of the Beginselendemocratie, an older, lesser-known alternative to militant democracy, 
this paper proposes two major changes to the traditional militant framework. It connects 
militant democracy to the most basic democratic principles, and shifts its focus from banning 
antidemocratic actors, to preventing antidemocratic actions. 
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1 Introduction 
Democracy has an inherent weak spot, which, if left unguarded, leaves it defenceless against 
all its enemies. A weak spot, which, if effectively abused, can turn the democratic system 
against itself. By its very nature, democracy is a liberal and accommodating system of gov-
ernance, premised on a plurality of political ideas and opinions. But these often celebrated 
qualities come with a price. The same characteristics can also facilitate those who want to 
harm or overturn democracy; the groups and individuals who, paradoxically enough, seek to 
destroy democracy democratically. Joseph Goebbels once famously described it as "der 
besten Witze der Demokratie" – or „the best joke of democracy‟; democrats provide their en-
emies with the means to get rid of the system they hold most dear (Bracher, 1962: 21). 
     This significant flaw of the democratic system has attracted wide attention in recent years 
(Müller, 2015: 252). For the first time since the end of the Second World War, many demo-
crats are once again concerned about the rise of extremist parties with views and ideals that 
they consider to be incompatible with democracy. Frequently cited examples of these poten-
tially antidemocratic movements include radical-populist, religious fundamentalist, and ex-
treme right-wing parties (Rosenblum, 2007: 22-26). In both the political and academic 
communities, an increasing number of people are advocating a ban on these kinds of move-
ments; the political parties that they believe to be unquestionably antidemocratic, but that 
still play “the democratic game” (Vermeule, 2011: 129). However, whenever and wherever the 
idea is raised, the same predictable, but no less legitimate, questions are brought up. Should 
one not consider all views as equal in a democratic system? Would a ban not fundamentally 
undermine the principles it seeks to defend? Worse still, is the advocate for a ban on certain 
parties or views in a democracy actually not the biggest antidemocrat of all? 
     All of these questions have been issued and debated in similar form since at least the early 
1930s, when the debate first gained traction against a background of the rapid rise of fascism 
and communism all throughout Europe (Tyulkina, 2015: 207-208). Two major sides to the 
debate emerged, the confines of which still remain predominant today. On one side is the 
neutral perception of liberal democracy, with Hans Kelsen as key figure, whose advocates 
believe that all political views should be given equal voice and consideration, including the 
views that could possibly harm democracy. Only a majority of people has the right to judge 
which ideas are valid, they argue, so if a majority of people takes the decision to abolish de-
mocracy, there is nothing democrats can or should do to prevent it (Kelsen, 2006 [1932]). 
     On the other side of the debate are the advocates for a so-called „militant democracy‟, with 
Karl Loewenstein as key figure, who believe that a democracy has to be more resilient and 
steadfast in the face of antidemocrats. They argue that democracy must abandon its passive, 
apathetic attitude towards its enemies. It should actively combat them; shut down all demo-
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cratic avenues for those who want to exploit the democratic system. “Democracy cannot be 
blamed if it learns from its ruthless enemy and applies in time a modicum of the coercion 
that autocracy will not hesitate to apply against democracy”, Loewenstein insists (1935a: 
593). In this view, questions about the democratic nature of these efforts are subordinate to 
the importance of the continued existence of democracy (Jovanović, 2016: 747). 
     The neutral model of liberal democracy was long dominant among democratic thinkers, 
but after the collapse of the Weimar Republic, and even more so after the Second World War, 
democrats gradually forged a consensus “on the fundamental principle underlying the theory 
and practice of militant democracy: Democracies have a right to limit fundamental rights of 
free expression and participation – albeit with various qualifications and caveats – for rea-
sons of self-preservation” (Capoccia, 2013: 210-211; Rosenfeld, 2014: 568). This consensus is 
epitomized in the works of some of the most well-known intellectuals of the last century, like 
Thomas Mann, who, speaking in front of the League of Nations, famously pleaded “against 
the murderers of freedom and on behalf of the necessity for militant democracy” (McDonald, 
1999: 25), and John Rawls, who held that each reasonable person “would agree to the right of 
self-preservation”, and that men need not “stand idly by while others destroy the basis of our 
existence” (Rawls, 1971: 218-219). Hans Kelsen‟s neutral model of liberal democracy, which 
prohibits democrats from interfering into democracy, even if it is the only option left to save 
the system from its demise, “has virtually no supporters [left] today” (Capoccia, 2013: 211). 
     This thesis will follow the general consensus – it will not question the need for militant 
action against antidemocrats for reasons of self-preservation. It will question, however, the 
way the concept of militant democracy is currently formulated and legitimized. I will explain 
that the nature of modern threats to democracy is considerably different from the threats 
posed by fascism and communism, under which the concept was originally developed. Yet, 
the concept of militant democracy itself has not evolved – or at least not to a sufficient extent. 
This has severely complicated the applicability of the concept in our time, both for practical 
and conceptual reasons. Practical, because the traditional formulations of militant democracy 
render it defenceless against the less overt and more ambiguous antidemocratic threats of the 
twenty-first century. Conceptual, because the theoretical justification of the concept has lost 
much of its ground as a result of the developments in the character of the typical antidemo-
cratic threat. In order to remain effective and just, militant democracy requires modification. 
     The first objective of this thesis is to show what the main problems of the concept of mili-
tant democracy are, and what structural changes have caused them. I will not confine myself 
solely to the assessment and diagnosis of these problems, however. In the second half of the 
paper I will also work toward a treatment. This paper presents a revision of the traditional 
framework of militant democracy. This altered framework will rely heavily on a related, but 
lesser-known equivalent of militant democracy: the so-called „Beginselendemocratie‟, intro-
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duced by constitutional theorist George van den Bergh in 1936. I will not plead for a full re-
placement of the traditional militant democracy framework, but will demonstrate how ele-
ments from the Beginselendemocratie can be incorporated in the existing concept to over-
come all practical and conceptual problems by which it is plagued today. In essence, I advo-
cate two important adjustments: one, militant democracy needs to be connected to the basic 
principles of democracy itself, and two, the concept should refocus its attention from banning 
antidemocratic actors, to preventing antidemocratic actions. 
     Before I introduce this revised framework, this thesis will first carefully explore all relevant 
positions in the militant democracy debate. It will begin by discussing the arguments of the 
main opponents of militant action; the supporters of the neutral model of liberal democracy. 
Next, I will move on to an extensive discussion of the concept of militant democracy itself. 
This thesis will discuss both the original approach, as popularized by Karl Loewenstein, and a 
recently presented adaption of the concept by Alexander Kirshner, the so-called „Self-
Limiting Militant Democracy‟, which is rapidly gaining prominence in the current revival of 
the debate. Based on these discussions, this thesis will identify three major problems of mili-
tant democracy. Although that these problems are caused by changes in the nature of the 
typical antidemocratic threat since the concept was first introduced, I will show that these 
issues are not unique to Loewenstein‟s original rendition of militant democracy, but remain 
mostly unresolved in Kirshner‟s recent adaptation of the concept. Finally, by building on the 
basic ideas of the Beginselendemocratie, I will show how these problems can be overcome. I 
hope that this thesis will be a first step toward a revision of militant democracy that enables 
democracy to remain resilient in the twenty-first century. 
 
2 Theoretical Background: the Debate 
2.1 Neutral Model of Liberal Democracy  
“Democracy is not a form of government for frightened people, not for people who are afraid 
of every political movement or every political change”, former Dutch Minister Carel Polak 
once stated in 1968, after being criticized for allowing foreign anarchists to enter the Nether-
lands and congregate and demonstrate against the Dutch government. “We must be very 
careful not to put the value of order and peace above the freedom of speech and expression” 
(Tweede Kamer, 1968: 2131). With this often-quoted statement, Polak provides a succinct 
and concise account of the paradigm long dominant among democratic thinkers, and one 
that remains popular today. According to this paradigm, labelled by Giovanni Capoccia the 
“neutral model of liberal democracy”, all political views are entitled to the same level of ex-
pression and association. Democracy has no right to limit any action or view, even those bent 
on the annihilation of democracy (Capoccia, 2013: 211; Müller, 2012: 1257). 
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     This value-neutral approach has developed mainly during the waning years of the Weimar 
Republic. Even though fascist and communist movements were rapidly dismantling the 
foundations of Germany‟s first democracy, the vast majority of German democrats believed 
that the very essence of democracy precluded any action to curtail the rise of antidemocratic 
forces (Greenberg, 2014: 174). In the eyes of Germany‟s leading legal scholars and politicians, 
democracy was necessarily associated with relativism, the conviction that in a democracy no 
political ideology is superior to any other. Gustav Radbruch held that “since no political view 
can be proven, none can ever be refuted” (Radbruch, 1992 [1929]: 97). Hans Kelsen main-
tained that the willingness to recognize that absolute truth does not exist, is what ultimately 
distinguishes democracy from all historical forms of absolutist political regimes. The “meta-
physical absolutist worldview”, he wrote, “corresponds with an autocratic stance, [while] the 
critical and relativist worldview corresponds with a democratic stance” (Kelsen, 1929: 100–
101; Schwartzberg, 2007: 178). 
     According to Kelsen, a devoted democrat must never deviate from this principle, even in 
the most extreme of cases in which the continued existence of democracy is at severe risk. In 
his famous treatise „Verteidigung der Demokratie‟ (1932), published one year before the de-
finitive collapse of the Weimar Republic, Kelsen argues explicitly that democracy should al-
low all forces to develop, even the movements that seem to herald the destruction of the 
democratic regime. Even more forcefully, he asserts that a democracy which tries to defend 
itself against the forces that want to abolish it, ceases to be a democracy (Kelsen, 2006 
[1932]: 237; Flümann, 2014: 93-99; Stanton, 2016: 348-349). 
     Kelsen calls it democracy‟s “tragisches Schiksal” – or „tragic fate‟ – that, in order to remain 
true to its own principles, it has to allow “both its friends and enemies” to participate (Kelsen, 
2006 [1932]: 237). According to Kelsen, the sole mandate of the democratic system is to re-
present the will of the majority as accurately as possible, and he explains that the rule of ma-
jority guarantees that more individuals support the existing social order than in any other 
possible situation (Kelsen, 1955: 24-27). For this reason, he believes that the rule of the ma-
jority should be law at every occasion – even if the majority of people decides that the rule of 
the majority should end. “Popular rule cannot maintain itself against its own people”, he 
writes. “Whoever is for democracy, cannot let himself be caught in the fateful contradiction of 
reaching for dictatorship to save democracy. One has to remain faithful to one‟s flag, even 
when the ship is sinking” (Kelsen, 2006 [1932]: 237). 
 
2.2 Militant Democracy 
The concept of „militant democracy‟ was introduced into scholarship in the 1930s as a direct 
reaction to the fall of the Weimar Republic, and as an attack on the neutral model of liberal 
democracy. Its advocates accuse Kelsen and his associates of “naïveté” and “defeatism” (Han-
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shew, 2012: 28; Lerner, 1954: 376). A true democracy should not placate its enemies, they 
argue, but should fight them by all means necessary (Avineri, 2004: 1-11). This thesis will 
first discuss the classic concept of militant democracy as it was introduced in the 1930s, and 
as it has remained popular throughout the century. At the end of this section, it will also pay 
attention to a recently presented adaptation of the classic concept, the „Self-Limiting Militant 
Democracy‟, developed by Alexander Kirshner. 
     The term militant democracy was introduced and popularized by Karl Loewenstein, a 
German emigré to the United States (Van Ooyen, 2004: 43-55). In a pair of articles published 
in 1935, two years after the fall of the Weimar Republic, Loewenstein describes how all over 
Europe democracy is immersed in an existential battle with an aggressive counterpart: auto-
cracy (1935a; 1935b). To Loewenstein the prospects of this confrontation looked grim. In his 
assessment, Weimar‟s collapse was the direct result of the “democratic fundamentalism” and 
the “legalistic blindness” advocated by Europe‟s democratic elites (1937a: 423-424). German 
democracy had “sharpened the dagger by which it was stabbed in the back”, Loewenstein 
wrote, and he believed that other democracies were now facing the same risk (1935a: 580). A 
pair of articles published in 1937 can be read as a proposed answer to the problems signalled 
earlier. Democracy – just as its counterpart autocracy – must become “militant” (1937a; 
1937b; Cliteur and Rijpkema, 2012: 228-229; Sajó, 2004: 209-224). 
     In Loewenstein‟s view, the only way in which a democracy can thwart antidemocrats in 
their attempts of subverting democracy from within, is to abandon the neutral vision on lib-
eral democracy, under which all individuals should be accorded free expression and associa-
tion, and to “fight fire with fire” – to combat antidemocrats with harsh and repressive coun-
termeasures, normally only associated with autocratic governments (1937a: 432; 1937b: 647). 
“Democracy cannot be blamed if it learns from its ruthless enemy and applies in time a modi-
cum of the coercion that autocracy will not hesitate to apply against democracy”, he writes 
(1935a: 593). Loewenstein proposes fourteen concrete legislative countermeasures. These 
include proposals to ban all antidemocratic movements, to restrict the freedom of expression 
and assembly for antidemocrats, and to deny public office to political extremists. He even 
advocates for the creation of a special institution – a political police – responsible for moder-
ating the democratic arena (1937b: 645–656; Chou, 2014: 67; Hanshew, 2012: 29). 
     Loewenstein is fully aware that his approach does not comply well with the democratic 
principles he seeks to defend. For him, however, the unorthodox approach of militant demo-
cracy constitutes a necessary evil for the greater good; the survival of democracy is para-
mount. When democracy is in a “state of siege”, Loewenstein held, moral scruples should not 
restrain democrats from taking the necessary actions for defending their regime. “If demo-
cracy believes in the superiority of its absolute values […], it must live up to the demands of 
the hour, and every possible effort must be made to rescue it, even at the risk of violating 
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fundamental principles” (1937a: 432). Although Loewenstein often refers to democracy‟s 
„fundamentals‟, he never actually explains what he believes the basic democratic tenets are. 
This characterizes his work, however. His message to democrats may be briefly summarised 
as follows: democracy is in a state of siege, so stop raising moral and conceptual issues – the 
priority now is finding out how our beloved system can still be saved from total destruction. 
 
2.3 Self-Limiting Militant Democracy 
The „Self-Limiting Theory of Militant Democracy‟ is a recently presented adaptation of the 
classic militant democracy concept, developed by American political scientist Alexander 
Kirshner. The theory was first presented in his 2014 book „A Theory of Militant Democracy: 
The Ethics of Combatting Political Extremism‟, and has received extensive scholarly atten-
tion since its first publishing, one commentator praising it as “the first serious challenger” to 
Loewenstein‟s original theory (Ford, 2016: 11).  
     While Kirshner accepts Loewenstein‟s central argument that democrats should stand up 
for self-government, he believes that the militant approach of the German-American philos-
opher “lacks a certain nuance” (3). According to Kirshner, Loewenstein does not take suffi-
cient account of the noteworthy drawbacks of, and moral – i.e. Kelsen‟s – objections against, 
a ban on certain actors or views in a democracy. Kirshner sets off to develop a more princi-
pled framework for democracies to recognize antidemocratic threats and respond to them, all 
the while avoiding what Kirshner refers to as the “paradox of militant democracy”; the possi-
bility that these efforts contradict with the democratic fundamentals they ought to defend (2). 
With some proper alterations, Kirshner contends, militant democracy “can be justified and 
carried out in accordance with democratic principles” (22-23). 
     The solution Kirshner proposes is composed of three interlocking principles (6). The first, 
the Participatory Principle, is the normative core of the theory. The principle holds that all 
individuals, including antidemocrats, “possess an equal claim to participation in democratic 
decision-making” (27). The second principle, the Limited Intervention Principle, builds from 
the former, and indicates when and how democracies might legitimately depart from the 
Participatory Principle. For Kirshner, the participatory rights of antidemocrats can only be 
curtailed to prevent them from violating the same rights of others. He stresses that re-
strictions on participation should never be used in the name of achieving an ideal or fully 
realized democracy, nor when opponents of democracy pursue antidemocratic ends but are 
unlikely to achieve them (27; 47-48). As Kirshner puts it himself: “[D]efensive practices 
should be used as often as necessary, but as infrequently as possible” (7). Finally, the Demo-
cratic Responsibility Principle demands that any effort to defend democracy take into ac-
count the distinctive risks and costs of limiting participation of individuals by being transpar-
ent, acknowledging any damage done, and attempting to reintegrate those affected (55-59). 
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      The main difference between Loewenstein‟s original and Kirshner‟s revised take on mili-
tant democracy, is that while Loewenstein calls for an uncompromising, „all-out‟ offensive, 
Kirshner prefers a more pragmatic and restrained approach. He sets up several restrictions 
and limiting conditions for the use of militant action, and actively seeks to minimize the im-
pact and possible harm from intervention with his Democratic Responsibility Principle. An-
other major difference, according to Kirshner himself, is that his conception of militant de-
mocracy can be carried out in accordance with fundamental democratic principles, where 
Loewenstein‟s approach – as he admitted himself – cannot. I doubt, however, if Kirshner has 
actually succeeded in overcoming the paradox of militant democracy. I will discuss my con-
cerns, among several other problems of militant democracy, in the next section of this paper. 
 
3 Three Problems of Militant Democracy 
This thesis will now move on to an extensive discussion of three substantive problems of the 
militant democracy concept that, as I will show, have become particularly evident and prob-
lematic in light of recent changes in the nature of the typical antidemocratic threat. For each 
problem, I will show first how these developments have severely complicated the appliance of 
the original concept as imagined by Loewenstein and his closest followers. Second, I will dis-
cuss how Kirshner‟s revised approach to militant democracy deals with the same issues. 
3.1 First Problem: Democratic or Antidemocratic? 
The first problem is that it has become considerably more difficult to determine whether a 
party has antidemocratic views or not. Extremist parties from the past left little room for 
doubt or interpretation. Fascist and communist movements never made a secret out of their 
intention to overthrow democracy completely as soon as they seized power. For this reason, 
Loewenstein and other classic advocates of the militant democracy concept have failed to 
clarify exactly which extremist views they deem to be antidemocratic, and which extremist 
views still fall inside – what they would define as – the boundaries of our democracy.  
     Today, the distinct boundary between democrats and antidemocrats has disappeared. 
Modern extremists typically do not advocate the complete overthrow of democracy, but often 
oppose certain aspects of the liberal rule of law (Bligh, 2014: 1336). Examples include parties 
whose views conflict with common interpretations of the equality and non-discrimination 
principle, or parties contesting the secular foundations of the democratic state (Cohen, 2016: 
92-93; Rosenblum, 2007: 18-26). Although, quite obviously, these views do not fare well with 
what we could call the „spirit‟ of democracy, we cannot easily judge the parties that hold them 
to be antidemocratic, if at the same time they do not propagate the complete abolition of the 
democratic system. “In a word, antisystem parties today are not necessarily antidemocratic”, 
as Nancy Rosenblum rightly points out (Rosenblum, 2007: 23). 
  
 DEFENDING DEMOCRACY AGAINST ITSELF      8 
 
     Hence, militant democracy needs to sharpen its lens in order to remain relevant and appli-
cable in modern times. Although never specified as such, the sole criterion to distinguish be-
tween democratic and antidemocratic parties within the classic militant democracy concept, 
is the answer to the simple question: „Does this party call for the complete abolition of de-
mocracy?‟. Given the far more complex and ambiguous nature of today‟s threats to demo-
cracy, this criterion is no longer adequate. The militant democracy requires a more sophisti-
cated and substantive criterion or set of criteria to judge by; an objective touchstone against 
which to test all political views for „compliance‟ to a yet to be specified common democratic 
standard. The decision as to what constitutes an enemy of democracy touches upon the very 
essence of democracy, and cannot be discussed separately. 
     Alexander Kirshner recognizes the need for a more advanced and principled criterion, and 
he presents the Participatory Principle as his solution. For Kirshner, political participation 
constitutes the most fundamental principle in a democracy. In his analysis, a political party 
can be considered an antidemocratic one if, and only if, one of its views violates the participa-
tory rights of fellow citizens1. It is the only criterion to distinguish between democratic and 
antidemocratic parties and, consequently, the democratic touchstone for all political views 
(47). Kirshner explains in great detail – and quite convincingly – why political participation 
matters, why a democracy cannot function without it, and why even the participatory rights 
of antidemocrats should be respected as long as possible. Yet, Kirshner makes just one com-
ment on what, in his view, democratic participation actually entails: “By participation I mean 
not just voting, but office holding, speaking, and associating with others” (33). 
     This comment gives us a basic idea of what Kirshner has in mind, and while he gives some 
other clues in the remainder of the book, he still leaves much ambiguity. For example, do we 
have to interpret the Participatory Principle as an – and there is a crucial difference – equal 
right on participation or a right on equal participation? Can one group be given more or less 
participatory rights than others, as long as there is a basic level of participation for everyone 
– in other words, does the participation right only imply a basic level of entitlement, or does 
it also guarantee full participatory equality? In essence, this is the main criticism raised by 
Claudio López-Guerra in a discussion of Kirshner‟s book. Although López-Guerra is con-
vinced of the potential of the Participatory Principe as an objective touchstone for democratic 
views, he believes Kirshner‟s principle is still “too vague to get the job done properly” (2016: 
422-423). He argues that Kirshner needs to specify much more precisely which liberties are 
implied by the principle, whether these liberties have to be distributed equally, and if these 
liberties are equally important in all stages of the political process (422-423). “[I]t is implau-
sible to merely take for granted that all political liberties are necessary or equally important 
                                                          
1 Kirshner stresses that this does not imply that we should immediately ban the party from democracy. As discussed, Kirshner 
believes that democrats are only justified to intervene if the group in question also poses a “comprehensive threat” to the democratic 
system (Kirshner, 2014: 47-50, 112-140). 
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to protect the interests that Kirshner identifies, and hence equally significant for purposes of 
identifying the proper response to antidemocratic threats”, López-Guerra writes (423). 
     In addition to these criticisms – which I support –, I would like to make one additional 
point. Kirshner also neglects to directly oppose his Participatory Principle to the views of mil-
itant democracy‟s main ideological opponent. Although Kirshner provides a strong defence in 
its own right for participation as an intrinsic component of democracy, he does not contrast 
his beliefs to the works of Kelsen and his followers, who argue explicitly that democracy has 
only one intrinsic value: the majority decides. Besides the need for a more careful examina-
tion of the underlying elements of the Participatory Principle, the objections of the neutral 
model of liberal democracy against this principle need to be addressed more properly as well. 
 
3.2 Second Problem: the Antidemocratic Trojan Horse 
The second problem of militant democracy is closely related to the first one. The classic advo-
cates of militant democracy assume that the intentions of antidemocrats will always be re-
flected in a straightforward and unambiguous agenda – that antidemocratic extremists open-
ly proclaim their antidemocratic stances, or, in other words, that their official statements 
match their true intentions (Thiel, 2016: 224; Tyulkina, 2015: 11-25). 
     Today, there are few extremist political parties that openly demand the abolition of de-
mocracy, but in more than one case there is reason to doubt their sincerity. How, for in-
stance, should we interpret the remarks by current Turkish President Recep Tayyip Erdoğan, 
who was once quoted saying that “democracy is like a train; you get off once you have reached 
your destination” and, on a different occasion, that “democracy should be seen as a means to 
an end, not as an end in itself” (The Economist, 2016; Rubin and Sarfati, 2016: 152). Let us 
consider the scenario in which the aforementioned assumption does not hold; the situation 
wherein, prior to election, an antidemocratic actor upholds the appearance of a „normal‟ pro-
democratic party, manages to circumvent the regular militant defences, and shows its true 
face only after it has already been elected into government. Is there anything democrats can 
still do to prevent such a – what I would like to call – „antidemocratic Trojan Horse‟ from 
poisoning democracy from within? 
     According to Kathleen Cavanaugh and Edel Hughes, an antidemocratic Trojan Horse can 
potentially disrupt all traditional militant arguments (Cavanaugh and Hughes, 2016: 652). 
Loewenstein‟s militant democracy concept is specifically designed to fight an external threat; 
its proponents stress the importance of defeating their enemies before they have a chance to 
settle in their midst (Jenkins, 2014: 16; Loewenstein, 1937a: 421-432). Militant democracy 
offers no effective means to fight an enemy that has already breached its outer defence lines. 
As soon as the state apparatus is captured, militant democracy seems lost. 
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     Alexander Kirshner has chosen not to discuss his take on militant democracy in practical 
terms. “I do not focus on one institution or policy”, he writes. “Instead, I investigate the 
norms that should guide states whenever they limit antidemocrats‟ ability to participate” 
(Kirshner, 2014: 21). Yet, although Kirshner does not discuss any concrete measures or re-
commend any specific policies, the norms he sets out for militant legislation and action still 
imply that the Self-Limiting Militant Democracy is bound to encounter similar difficulties. 
     According to Kirshner, democrats are justified to intervene against antidemocratic parties 
if there is good reason to believe that they pose a “comprehensive threat” to the democratic 
system, by which he means that a group must have both the “capacity and intent” to shut 
down normal avenues of political participation (130). A party would meet the first criterion, 
capacity, if it holds “a dominant position within a country‟s main political institutions”, or 
when there is credible evidence “that the organization […] will maintain or increase its posi-
tion in the future” (130-131). The party in question would meet the second criterion, intent, if 
there is compelling proof that it has an active desire to undermine the democratic regime 
(131). Kirshner stresses that democrats should not only consider explicit evidence, like party 
manifestos or recent statements by its leaders, but also implicit evidence, like a general lack 
of respect for the law among leading candidates, or signs that the organization is developing 
techniques for maintaining power once democracy is undermined – “does the party, for ex-
ample, possess a militia?” (131-132). 
     Kirshner might argue that this approach takes away two major problems of fighting an 
antidemocratic Trojan Horse under Loewenstein‟s original instructions. First, his framework 
does not assume that parties‟ statements have to mirror their true intentions. He specifically 
states that democrats should also consider more implicit indications, which could make it 
easier to detect an antidemocratic Trojan Horse earlier on. Second, and more importantly, 
Kirshner‟s framework also revises militant democracy‟s plan of combat. We could say that 
under Loewenstein‟s vision, Troy is a fortified city that can only fight its enemies as external 
threats, and that is lost as soon as the outer walls are breached. Kirshner‟s approach on the 
other hand considers Troy an open city, protected by a vigilant militia that can be mobilized 
and called into action as soon as a comprehensive threat arises within the city walls. This 
change of strategy means that, in theory, even the rise to power of an antidemocratic Trojan 
Horse that has not shown signs of malicious intent before, could still be stopped if it trans-
forms into an antidemocratic party long after it has already been elected into government. 
     What Kirshner does not seem to realize, however, is the uncertainty and complexity such a 
decision would necessarily involve. Even with several implicit or explicit indications for anti-
democratic tendencies or practices, the decision to what counts as a „comprehensive threat‟ 
would still be a matter of interpretation, and thus a likely source of disagreement. As Jeffrey 
Lenowitz contends, “the given criterion, that they have the relevant intent and capabilities, is 
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highly indeterminate” (Lenowitz, 2015: e2). Carlo Invernizzi-Accetti and Ian Zuckerman add 
that the difficulty is that the judgment what counts as a relevant capability and intent “cannot 
be established by the formal principle of militant democracy itself but requires a set of exter-
nal, substantive normative judgments that are exogenous to Kirshner‟s theory” (Invernizzi-
Accetti and Zuckerman, 2016: 187). They explain that under conditions of serious constitu-
tional conflict, the circumstances in which militant democracy will be most relevant in the 
first place, it will prove very difficult to reach consensus on the nature of a particular threat 
(ibid.: 187-188). This inhibiting factor, and the indecisiveness it is likely to cause, makes the 
militant democracy an even easier victim to antidemocrats. 
    What makes this problem worse is that a shrewd antidemocratic Trojan Horse could easily 
add to the confusion. The shift from a prodemocratic to a more antidemocratic regime does 
not have to be a sudden or clearly observable transformation. Peter Schmitt explicitly warns 
for the scenario that he calls democracy‟s “lingering demise” (Schmitter, 1994: 59). In this 
scenario a regime with antidemocratic intentions does not suddenly impose a wide range of 
antidemocratic measures, which would be a clear call to arms for democrats, but aims for a 
more subtle transition, in which it only “gradually [gives] way to a different form of rule” 
(ibid.: 59-62). This is likely to go hand in hand with campaigns of denial, misinformation, 
and obfuscation, only further confusing and dividing their opponents, as Dennis Pilon adds 
(2013: 40). Because Kirshner‟s approach relies on a correct, ad hoc assessment of the level of 
danger and requires consensus among democrats, the framework is extremely vulnerable 
against the confusion engendered by such “salami-slice tactics” (Latey, 1969: 102). 
     It is important to add that the general structure of Kirshner‟s framework only further en-
courages indecisiveness among democrats, and that Kirshner fails to consider the devastating 
impact this might have on his framework. The strict norms Kirshner sets out for militant in-
tervention force democrats to walk a thin line between two major sins. The first sin would be 
to act without a legitimate reason; to intervene against a party that does not, and would never 
had have, the capacity or intent to target individuals‟ participatory rights. As Lenowitz ex-
plains, there is nothing in Kirshner‟s theory to justify inappropriate militant responses based 
on a “false positive” judgment, which implies that, under his instructions, democrats are en-
couraged to wait as long as possible until more compelling evidence arises (Lenowitz, 2015: 
e2). The danger here, however, is that democrats may wait for so long that it becomes too late 
to act. While Kirshner might oppose that his theory does not prevent democrats from inter-
vening long after an antidemocratic Trojan Horse has been elected into government, he does 
not consider the possibility that antidemocrats could already have gained too much influence 
on the state apparatus at that time. The antidemocratic Trojan Horse could have effectively 
sabotaged militant democracy‟s defence mechanisms, or could have acquired a decisive vote 
in the decision whether militant action should be initiated in the first place. 
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     Hence, although in theory Kirshner‟s framework seems to make some improvements in 
the way the classic concept deals with the scenario of an antidemocratic Trojan Horse, in 
practice militant democracy remains woefully ill-prepared. The norms Kirshner sets out for 
militant intervention are indeterminate and confusing; they are likely to lead to either bad 
decisions or indecision. In addition, Kirshner also fails to consider the scenario in which the 
antidemocratic Trojan Horse has already gained too much control over the state apparatus. 
Militant democracy needs to be made more robust in order to cope with such scenarios. 
 
3.3 Third Problem: the Paradox of Militant Democracy 
The third problem of militant democracy is the most fundamental of the three. It is the con-
ceptual problem that Kirshner refers to as the paradox of militant democracy, “the possibility 
that efforts to stem challenges to government might themselves lead to the degradation of 
democratic politics or the fall of a representative regime” (Kirshner, 2014: 2). Here the 
thought is that the very attempt to defend democracy can cause greater damage to the system 
than its enemies could ever inflict. “[G]overnments will fight their enemies until they become 
like their enemies; they might think that they have held on to democracy, but actually de-
stroyed it in the process of securing it” (Müller, 2015: 9). In essence, this is Kelsen‟s main 
objection to anything resembling militant democracy. Kelsen could not comprehend how 
proponents of militant democracy or of similar ideas avant la lettre, could simultaneously 
believe that some democratic principles are valuable enough to be defended at all costs, while 
knowingly engaging in conduct likely to undermine those very principles. 
     Karl Loewenstein and his associates, however, did not attempt to negate or refute the con-
tradictory nature of their claims. On the contrary: the classic advocates reluctantly agree with 
the premise of Hans Kelsen‟s objections. They do not try to show the compatibility between 
militant democracy and democratic principles. Instead, they appeal to a common sense of 
emergency. Just as a police agent who is legitimized to exceed the speed limit if there is an 
urgent need – an act that he would fine under normal circumstances –, democrats are justi-
fied to temporarily override their own rules, if the seriousness of the situation calls for it. 
     Loewenstein developed his militant democracy concept in a time of great turmoil. As men-
tioned before, the fall of the Weimar Republic, considered at the time one of the most pro-
gressive democracies in the world, sparked widespread panic among democrats (Bottaro and 
Stanley, 2011: 18). Almost simultaneously, a suspected conspiracy was uncovered in the U.S., 
where – allegedly – a group of wealthy industrial magnates had planned to topple the Roose-
velt administration and replace it with a fascist regime. In Spain, democracy was in a severe 
state of crisis and the country was soon to fall into a civil war, ultimately won by the fascistoid 
troops of later dictator Francisco Franco. And in Italy, Benito Mussolini had dropped all pre-
tences of democracy, set up a legal dictatorship, and entered an alliance with Nazi-Germany 
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(Belenguer et al., 2015; Denton, 2012; Pirro, 2011: 51-73). Whatever way you look at it, de-
mocracy had reached a genuine state of emergency in the 1930s, and Loewenstein‟s deep 
concerns about the fate of democracy do not seem ungrounded – to put it mildly. 
     Today, the prospects of democracy look less grim than they did in the 1930s. While one 
can arguably state that for the first time since the end of the Cold War there is increasing and 
worrisome activity on the antidemocratic front, and although I deem it important to deal with 
the challenges arising from these developments before they become incapacitating – hence 
this thesis –, we have to admit that the level of urgency for militant action is much lower than 
when the concept of militant democracy was first developed. This observation forces us to re-
evaluate and rethink certain aspects of militant democracy, and in particular its treatment – 
or lack thereof – of the paradox of militant democracy. With the absence of an acute threat to 
the democratic regime, it seems no longer justified to simply ignore the contradictory nature 
of militant democracy. Modern proponents have to properly address Kelsen‟s legitimate con-
cerns, either by making a convincing case why his arguments do not hold, or by modifying 
the traditional concept so that the paradox is avoided in the first place. 
     At this moment, the alert reader might ask if the latter is not exactly what Kirshner has 
achieved with his framework. While, as discussed, Kirshner tries to avoid the paradox of mili-
tant democracy, fundamentally, I do not think that he achieves what he sets out to do. At the 
centre of Kirshner‟s approach is his Participatory Principle, based on the understanding that 
“all citizens, both democrats and antidemocrats, possess indefeasible rights to participate” 
(Kirshner, 2014: 6). Throughout his work, Kirshner stresses the great intrinsic value of the 
right to participation, and he goes to great lengths to show the compatibility between the 
principle and his Self-Limiting Theory of Militant Democracy. Yet, in the end, when push 
comes to shove, he does not. If an ascendant antidemocratic party poses a comprehensive 
threat, meaning that it has the ability and intent to shut down the normal avenues of demo-
cratic participation in the future, Kirshner‟s framework joins Loewenstein in advocating for 
consciously violating the fundamental principles of the democratic system in order to save it 
(Kirshner, 2014: 47-50; Lenowitz, 2015: e1-e2). 
     At best, we could argue that Kirshner‟s approach to militant democracy mitigates Kelsen‟s 
concerns in defending democracy to some extent, but still does not take them away. At worst, 
we could state that, at least from the perspective of the antidemocrat, hardly any difference 
can be discerned between Loewenstein‟s and Kirshner‟s approach. As Cas Mudde remarks 
provocatively, “Kirshner‟s Self-Limiting Theory of Militant Democracy differs from Loewen-
stein‟s original model mainly in one way: It says „I feel your pain‟ [to antidemocrats] after 
taking away their democratic rights” (Mudde, 2015: 790). In the end though, the political 
consequences are the same. “His model of militant democracy still restricts the rights of one 
group of citizens to protect the rights of another group” (ibid.: 790-791). 
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     As Cas Mudde rightly points out here, Kirshner softens Loewenstein‟s approach by adding 
various caveats for militant action, but does not change its underlying, paradoxical rationale. 
Kirshner contends that democrats are justified to exclude individuals and groups from de-
mocracy that pose a comprehensive threat to the democratic regime, knowingly violating his 
fundamental understanding of democracy as the political system in which every citizen pos-
sesses indefeasible rights to participate. Although Kirshner never fully develops the argu-
ment, it can still be deduced from his work that he believes that these two opposing positions 
do not necessarily conflict, since he specifically adds that exclusionary rules or policies can 
only be employed “to block antidemocrats from violating the same rights of others” (Kirsh-
ner, 2014: 27). In other words: in his view, militant action actually „serves‟ the Participatory 
Principle. Hence, Kirshner claims that, where Loewenstein‟s approach forces regimes to 
“suspend their adherence to democratic principles”, his approach “can be justified and car-
ried out in accordance with democratic principles” (ibid.: 23). 
     There are two things to be noted here. First, contradictory to what Kirshner suggests, he 
does not avoid the violation of democratic principles; he merely gives a legitimation for the 
infringement on democratic fundamentals. Second, Kirshner seems unaware that this legiti-
mation is essentially the same as Loewenstein‟s, who defended militant democracy by stating 
that democrats should not “restrain from restrictions on democratic fundamentals, for the 
sake of ultimately preserving these very fundamentals” (Loewenstein, 1937a: 432). As ex-
plained before, this highly reactionary justification has become increasingly weak in today‟s 
times, now that it has become less evident if militant action targeted against more ambiguous 
threats to democracy would in all cases prevent a degradation of democratic politics more 
critical than the damage inflicted by the intervention itself, which is an essential prerequisite 
for the argument to hold. In conclusion, just as Loewenstein, Kirshner does not succeed in 
avoiding or overcoming the paradox of militant democracy, thus leaving the justification for 
militant action vulnerable against the objections of Kelsen and his associates. 
4 A Revised Framework for Militant Democracy 
4.1 Preface 
The first objective of this thesis was to highlight the significant and still largely unresolved 
problems of the militant democracy concept that were extensively discussed in the previous 
section. But, as indicated before, this paper has one additional objective, equally important as 
the diagnosis of these issues. In the remainder of this paper, I will work toward a treatment 
for the existing problems of the militant democracy concept; the first steps toward a revised 
framework that can overcome all the major issues discussed. This revision will be mainly 
based on the concept of „Beginselendemocratie‟ as it was presented by constitutional scholar 
George van den Bergh in 1936. 
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     I want this altered framework to adhere to three requirements extracted from the practical 
and conceptual problems of the militant democracy concept discussed earlier. Perhaps these 
requirements can best be formulated as challenges or goals, toward which the adjusted ap-
proach to militant democracy must have an appropriate response. The first of these goals or 
challenges is to find an objective standard to serve as a touchstone for political thoughts. We 
need to establish exactly where the dividing line is between a democratic and antidemocratic 
view – what is the criterion or what are the criteria to judge by? Secondly, how can we pre-
vent a party, which previously presented itself as a democratic movement, from doing harm if 
it unfolds itself as an antidemocratic party after it has already slipped through the traditional 
lines of defence of the militant democracy concept? Thirdly and finally, how can a ban on 
antidemocratic views or parties be formulated and justified in such a way, that it does not 
violate the basic democratic principles it seeks to defend? At the end of this thesis, I will con-
nect the revised framework to these challenges. 
 
4.2 Van den Bergh's Alternative Approach to Militant Democracy 
One year before Karl Loewenstein would introduce the concept of militant democracy into 
scholarship, the Dutch constitutional theorist George Van den Bergh already discussed in 
detail the dangers of democracy‟s apathetic attitude toward its enemies, and developed sepa-
rately a theory to justify the banning of antidemocrats from democracy. Van den Bergh first 
presented these ideas into his inaugural lecture, later published under the title „De democra-
tische Staat en de niet-democratische partijen‟ (1936). Although he shared the same diagno-
sis of the situation, his solution differs significantly from Loewenstein's. In this section, I will 
carefully examine Van den Bergh‟s approach to the issue, and I will show how his ideas can 
be applied to strengthen militant democracy against today‟s challenges to democracy. 
     Van den Bergh never mentions him by name – he contrasts his thoughts only to the com-
munis opinio –, but his lecture can be considered a frontal attack on Hans Kelsen‟s neutral 
model of liberal democracy. As discussed, Kelsen held that all political views should be given 
equal voice and consideration, including the views that could possibly harm democracy. In a 
democratic system only a majority of people has the right to judge which ideas are valid, he 
wrote, and popular rule cannot maintain itself against its own people. “A democracy that 
seeks to assert itself against the will of the majority, possibly even by force, ceases to be a 
democracy” (Kelsen, 2006 [1932]: 237). 
     Van den Bergh admits that, until fairly recently, he himself supported this view. “Never-
theless, after a great deal of reflection and long hesitation, I have come to the conclusion that 
it ultimately does not hold” (8). He first develops the argument that democracy is not merely 
a system of moral relativism, but also one of “permanent self-correction” (9). In a democracy 
the circles of decision-makers and stakeholders are one. Citizens feel the impact of their deci-
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sions, and because they are in permanent control, can always decide to revoke them again. If 
we oversee the wide array of possible political beliefs it comes to our notice that, from this 
perspective, only one view is distinct from all others: the belief that the democratic system 
should be abolished. It is the only political view that, when implemented, is not subject to the 
self-correction capacity of democracy (8-9). Van den Bergh does not say it in such strong 
words, but based on these considerations, we could argue that democracy is not exclusively 
characterized by its value-neutrality, but also by its self-correcting ability. Seeing democracy 
as the combination of both would make it theoretically justifiable to give all but one belief an 
equal treatment; the idea that the democratic system should be abolished. Recently, scholars 
like Paul Cliteur and Bastiaan Rijpkema have taken up this argument to justify militant ac-
tion against antidemocratic parties, and to argue that militant democracy can be harmonized 
with Kelsen‟s views on democracy (Cliteur and Rijpkema, 2012; Rijpkema, 2015). 
     While I see the attractions of this approach, I also notice two major issues. First, the argu-
ment relies on a normative and controversial account of democracy that is not implied nor 
supported by Kelsen‟s value-neutral approach, to which the argument is purposely linked by 
its advocates. Kelsen argued that the essence of democracy consists of just one principle – 
„the will of the majority is law‟ – and specifically stated that we should never depart from this 
principle, not even to save the system from its demise (Kelsen, 2006 [1932]: 232-237). Yet, 
this approach places a secondary understanding of democracy next to this tenet, and fails to 
explain how these two, ostensibly conflicting, positions can be united. Second, the approach 
works only when there is a clear distinction between democratic and antidemocratic parties. 
As established earlier, the distinct boundary between these two antipodes has mostly disap-
peared in our time. This means that even if this argument would take away all conceptual 
problems (the third challenge) – which I strongly doubt – the practical issue of distinguishing 
between democratic and antidemocratic parties remains. 
 
4.3 The Beginselendemocratie 
Further on in his lecture, however, George van den Bergh suggests a second – and in my view 
superior – argument. The flaw in the approach of the neutral model of liberal democracy, 
Van den Bergh holds, is that it considers the principle of majority as the sole essence of de-
mocracy, but that the principle alone does not effectively guarantee a rule by majority. Ac-
cording to Van den Bergh our conception of the essence of democracy must be extended by 
two other fundamentals: besides a general majority principle, we should also come to recog-
nize a Democratic Liberty Principle and a Democratic Equality Principle. These principles 
do not depict the ideal democratic system, he stresses, but constitute the most minimal re-
quirements for a system of governance to be considered a democracy. He calls this approach 
the „Beginselendemocratie‟ (23-25). 
  
 DEFENDING DEMOCRACY AGAINST ITSELF      17 
 
     Van den Bergh regards the exact meaning of these principles as self-explanatory and, con-
sequently, does not discuss them in more detail. Hence, we are left at the mercy of our own 
interpretation. I do not believe that the professor would object if we compare his Democratic 
Liberty Principle to Kirshner‟s Participatory Principle, which seems very similar. If we merge 
the two concepts, this principle would secure a broad range of participation rights (democrat-
ic liberty) that Kirshner described as “not just [the right of] voting, but [also] office holding, 
speaking, and associating with others” (Kirshner, 2014: 33). 
     Extending this interpretation to the third principle, the Democratic Equality Principle 
would stipulate that every citizen has an equal set of rights. In effect, this principle mirrors 
the institutional implications of John Rawls‟ famous Second Principle of Justice (Rawls, 1971: 
266). Among other things, the principle would guarantee that every vote counts as one, and 
that all democratic offices and positions are open for every individual. It guarantees that no 
one in a democracy could ever get more or less participatory rights than others; a crucial 
safeguard missing in Kirshner‟s original framework. I want to emphasize that I do not con-
sider this a departure from Kirshner‟s approach, but merely a more detailed exploration. 
     I can imagine the objections Hans Kelsen might have raised against an extension of the 
concept of democracy beyond the majority principle. Does this not overstretch its original 
meaning? Is the argument not simply based on a conflation of the concepts of democracy and 
the rule of law? And, with regard to the previous discussion on Van den Bergh‟s first argu-
ment: in what way does this interpretation differ from the first approach – why wouldn‟t the 
same criticisms apply here? Instead of recapitulating the discussion by Van den Bergh, in 
which these questions are only loosely addressed, it may be more valuable to interact directly 
with them. Kelsen claims that the sole mandate of the democratic system is to represent the 
will of the majority as accurately as possible. Let us take this basic assumption as our starting 
point. In what way are the two other principles indispensable in securing this end? 
     The answer that can be derived from George van den Bergh‟s argument is that the Demo-
cratic Liberty Principe and Democratic Equality Principe guarantee the most minimal condi-
tions required to establish a true rule by majority. In other words, the majority rule principle 
would become an empty shell if we exclude the other two principles from our most basic un-
derstanding of democracy. What is the use of rule by majority if it is not guaranteed that all 
citizens are allowed to participate in elections? And what is the value of the majority principle 
if it is not ensured that all votes count equally, and that people have the liberty to enlighten 
themselves on the issues they are voting on? In its most simple form, Van den Bergh‟s idea is 
this: the two „extra‟ principles are indivisible from – and thus implied by – Kelsen‟s most 
minimal understanding of democracy. We cannot see the right to participate under equal 
conditions as separate from the majority principle. 
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     Building on Van den Bergh‟s framework, we could argue that these three principles to-
gether can be seen as a democratic „trinitas‟ – the three principles are distinct, yet form one 
substance or essence: the basic concept of democracy. In more practical terms, and to give an 
example: the majority rule cannot be viewed separate from the other two core principles. If a 
majority of people supports a decision that would infringe on the equality principle, it is by 
definition not a democratic decision. Hence, the refusal to let such a decision pass, even if a 
majority is in favour of the proposal, would not violate the essence of democracy. The same 
goes for any other decision that would conflict with one or more of the three core principles. 
From this discussion it follows logically that a democracy can deviate from the will of the ma-
jority if a democratic decision would infringe on any of the other principles. If we regard the 
two „additional‟ principles as integral to the majority principle – which, as Van den Bergh 
shows, is inevitable – it would not violate the essence of democracy to block a majority-
backed decision that would impair on the rights of equal democratic participation. This un-
derlines the major difference between the first and second argument by Van den Bergh. The 
first argument adds a distinctive new principle to the essence of democracy. Here I show that 
the two additional principles are integral to the majority principle, and thus implied by even 
the most basic understanding of democracy. 
 
4.4 Implementation: the Beginselendemocratie in an Eternity Clause 
It is important to note that the Beginselendemocratie, as developed in the former section, 
would allow democratic regimes to consistently ban or hinder specific actions, but not actors 
– the main focus and purpose of all conventional approaches to militant democracy. Van den 
Bergh does not leave his argument here, however. Since the three principles discussed consti-
tute the most minimal requirements of democracy, they should serve not only as a touchstone 
for all democratic decisions, he contends, but also “as a prerequisite for admission to the 
democratic arena” (25). In his view, only the parties whose views adhere to the most basic 
definition of democracy are allowed to participate in a democracy. 
     The main problem of this final step in Van den Bergh‟s argumentation is that it would 
bring the approach back to the insoluble paradox that lies at the heart of the original concept 
of militant democracy. While the Beginselendemocratie regards equal participation as the 
most fundamental value of the democratic system, the participatory rights of one group of 
citizens are taken away in name of democracy. But let us take a step back here. Would it not 
be possible to confine the Beginselendemocratie to its essence, so that it only prevents anti-
democratic legislation from being implemented? Would a shift of focus from banning actors 
to preventing actions not help to avoid the major conceptual issue of militant democracy, 
while simultaneously upholding, if not strengthening, its defence against antidemocrats? 
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    As intuitive as the idea may sound, it has remained largely unexplored in the militant de-
mocracy debate2. With his 2014 book, Alexander Kirshner is one of the first scholars to ad-
dress it. He calls the idea to shift militant democracy‟s focus from banning actors to actions 
an “impressively elegant solution” to the existing problems of militant democracy (15). The 
idea resolves several thorny questions about the defence of democracy, he writes, and it even 
“deftly sidesteps the paradox of militant democracy” (16). Yet, despite the many attractions of 
the strategy, he still believes that, in some cases, defensive policies are necessary before anti-
democrats can get in the position to impose antidemocratic legislation (11-18). 
     Although he never explicitly explains why, two historical examples Kirshner discusses still 
clearly indicate his fears. The first example is the archetypical case of the Weimar Republic, 
where the 1933 Enabling Act gave the German Cabinet – in effect, Chancellor Adolf Hitler – 
the power to enact laws without the involvement of parliament, enabling the Nazis to circum-
vent all democratic safeguards put in place by the Weimar Constitution (14). The second ex-
ample are several cases from the United States, where the U.S. Supreme Court repeatedly 
overturned antidemocratic practices in local- or state-level legislatures, but often failed to 
achieve the desired result. “[I]n many cases the bigots who conceived these practices resisted 
the Court‟s rulings, whether by rejecting the legitimacy of its decisions or by finding novel 
ways to achieve the same antidemocratic ends” (14-15).  
     While I consider the latter example more of a critique on the American federal system than 
a general objection against a shift from banning actors to limiting actions, it is clear which 
problem Kirshner seeks to address here. No matter what rules we might set out, antidemo-
crats could still easily outflank them when in power. Laws are amendable, which means that 
they only need a (willing) majority to change or circumvent them. But is it not possible to give 
these laws extra weight; to enshrine the most basic tenets of democracy as inviolable rights, 
and place them beyond the reach of the legislator? 
      This thesis proposes to put the three fundamental principles distilled from the essence of 
democracy in an Ewigkeitsklausel in basic law. An Ewigkeitsklausel, or „eternity clause‟, is a 
legal concept that was developed by the German constitutional intelligentsia after the end of 
the Second World War. The clause guarantees that fundamental human rights of German 
citizens3 and the republican-parliamentary structure of the German government4 can never 
be changed, not even by constitutional amendment. The clause was specifically designed to 
prevent the scenario of the 1933 Enabling Law that ended the Weimar democracy. Unlike the 
Weimar Constitution, which made these principles only an objective, the eternity clause 
makes specific demands to all state authority. The tenets set out are legally binding, and it is 
                                                          
2 Here I mean the academic debate that has developed in the wake of Karl Loewenstein‟s writings on militant democracy. While the 
idea is sufficiently discussed in related debates on a just society (e.g. John Rawls and Ronald Dworkin), it has not gotten through to 
the militant democracy debate in which I position this thesis. 
3 ‘Grundgesetz für die Bundesrepublik Deutschland’ (s.d.), in particular art. 1 and 2, but also art. 3–6 and art. 8–14. 
4 Ibid., art 20. 
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not possible “for any legislation or any national commitment” to amend or violate them 
(„Grundgesetz […] Deutschland‟, s.d.; Kailitz, 2004: 212; Zacharias, 2003: 57-59). 
     If democratic states would put the three most fundamental principles of democracy in an 
eternity clause similar to the clause present in Germany‟s constitution, they could effectively 
and legitimately defend themselves against all modern antidemocratic threats. The basic 
democratic tenets would be a touchstone for every law issued and implemented, thus guaran-
teeing in perpetuity the most fundamental conditions of the democratic system. In the final 
section of this thesis, the conclusion, I will discuss this idea in relation to the challenges we 
have set out earlier for a revised approach to militant democracy. I will show how this new 
take on the concept responds to each of these challenges, and how it can potentially overcome 
all existing problems of militant democracy. After this, I will provide a few closing remarks. 
5 Conclusion 
Van den Bergh‟s Beginselendemocratie presents an elegant solution to the first challenge of 
militant democracy; the difficulty of distinguishing between democratic and antidemocratic 
parties, which has become increasingly difficult in modern times. The three principles of the 
Beginselendemocratie, implied by the most basic understanding of democracy, clearly mark 
the line between a democratic and antidemocratic view: if a political idea would violate any of 
the three core principles, it is not a democratic thought. This thesis has shown that these 
principles are integral even to the most minimal interpretation of democracy as majority rule, 
and consequently, has demonstrated why the main arguments of the advocates of the neutral 
model of liberal democracy, the main opponent of democratic intervention, do no hold. 
     The Beginselendemocatie, applied as an Ewigkeitsklausel in basic law, provides an effec-
tive mean to overcome the second problem of militant democracy as well; the challenge of the 
antidemocratic Trojan Horse. If the three principles of the Beginselendemocratie are placed 
beyond the reach of the legislator, as is the case with an eternity clause, no measure that 
would violate this order can ever be implemented. This provides a solid and thorough defence 
against antidemocrats. Even in the situation wherein antidemocrats gain the majority in par-
liament and take over executive power, the democratic system and its institutions are safe-
guarded. This scenario constituted a significant problem for both Loewenstein‟s original ren-
dition of militant democracy, and Kirshner‟s recently published revision. 
     The third problem posed the most fundamental challenge to militant democracy: how can 
the concept avoid the paradox of militant democracy; the possibility that efforts to save de-
mocracy contradict with the democratic fundamentals they ought to defend? Loewenstein did 
not attempt to avoid this paradox, which, as discussed, severely weakened the theoretical 
foundation of his framework in modern times. Kirshner tried to tackle the problem, but did 
not succeed. By shifting the focus from banning actors to preventing actions, this framework 
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avoids the conceptual issue in its entirety. Under this altered framework for militant demo-
cracy, no persons or parties are banned from the democratic system. Much more efficiently, 
the framework only prevents antidemocratic measures from being implemented. This means 
that antidemocrats would remain free to participate in democracy and society within the 
normal boundaries of the law, thus respecting their fundamental democratic rights on equal 
participation as bestowed by the three principles of the Beginselendemocratie. An eternity 
clause guarantees that these basic democratic conditions cannot be altered, even by an anti-
democratic majority, thus effectively guaranteeing the continued existence of democracy. 
     With this thesis, I hope to have taken a first step toward a more effective, just, and robust 
militant democracy concept. I want to emphasize, however, that it is still just that – a mere 
first step. Many aspects of this approach need more attention and clarification. One example 
is the precise limits of the three fundamental principles of democracy, for which we have ex-
tended the Participatory Principle of Kirshner. This thesis settled some of the legitimate ob-
jections López-Guerra raised against his concept – he called it “too vague” – but did not ad-
dress all of them (2006: 422). We still have to examine separately the specific political liber-
ties essential for the principle. While the inclusion of some basic liberties seems obvious, 
such as the right to vote and the right to run for office, the inclusion of some other rights 
seems less self-evident. An example would be the right of final control over the agenda, which 
is a separate liberty in Robert Dahl‟s famous conception of democracy (Dahl, 1998: 38). 
     Another aspect that needs to be looked into more carefully is how to best enforce this 
framework. One question left open is whether the democratic value of measures should be 
assessed before or after implementation into law. Although the first option seems preferable, 
the legalities of this procedure need to be examined first. Another question left to be an-
swered is who judges whether measures would conflict with any of the three basic tenets of 
democracy. It may seem obvious to entrust this authority to the courts – “the least danger-
ous” branch of government, in the famous words of Alexander Hamilton – but there are other 
options that should be considered as well, like delegation to independent advisory bodies or a 
central constitutional council (Bickel, 1963: 1-2). 
     Although, quite obviously, the approach presented here needs to be refined much further, 
I hope to have made clear that while modern antidemocratic threats severely challenge the 
applicability of the militant democracy concept, there is no reason for democrats to despair. 
In this thesis I have presented a rough outline of a new approach to militant democracy that 
can potentially overcome all existing problems. If democrats would further build on this basic 
idea, I am convinced democracy can remain resilient in the twenty-first century. 
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